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TITLE BY ADVERSE POSSESSION TO RAILROAD 
RIGHTS-OF-WAY. 

THE subject of this paper will be dealt with under two heads : 
First, can title be acquired by adverse possession or user 
of a part of a railroad's right-of-way not in actual use by it ? 
Second, if so, what is sufficient to constitute such adverse posses- 
sion or user? 

The first question might be changed to read thus : Is a rail- 
road, and therefore its right-of-way, so affected with a public 
use that the common law maxim nullum tempus occurrit rtgi 
should be applied? In most of the States this is answered in 
the negative, with a uniformity of reasoning throughout the 
decisions. It is admitted that railroads are deeply affected with 
a public interest and a public use and that their rights-of-way 
are in some sense public highways, yet it is argued that, in the 
final analysis, their object is private gain, and the rights-of-way, 
no matter how much they may be devoted to a public use, remain 
private property. 

In Spottiswood v. Morris & E. R. R. Co. 1 the adverse 
claim was upheld. The court distinguished railroad rights-of- 
way from streets and highways generally, on the ground that 
the latter are exclusively public, while the former are possessed 
as private property charged with the performance of a public 
duty. 

In Pittsburg, C. C. & St. L. R. R. Co. v. Stickley 2 the court, 
in deciding in favor of the adverse holder, saw no reason why a 
railroad should not dispose of land not needed in fulfilling its 
public duty, hence no reason why title to such land should not 
be acquired by adverse possession. 

Dulin v. Ohio River Co. s is an interesting West Virginia 

1 61 N. J. L. 322, 40 Atl. 505. 

2 155 Ind. 312, 58 N. E. 192. 

* Reported in 80 S. E. 145. The subject has been dealt with and the 
same conclusion reached in the following States: 
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case of comparatively recent date. In that case, despite the fact 
that the State constitution declared railroads to be public high- 
ways, the court by a divided bench held that they might lose a 
portion of their rights-of-way through adverse occupancy. 

The case of L. & N. R. R. Co. v. Smith 4 presents peculiarities. 
Under Kentucky statutes it is possible to prescribe against the 
State, a fact which rendered unavailing the argument based on 
the analogy between rights-of-way and public highways. Also 
the court construed the statute of limitations as a legislative 
Hat and not based on the presumption of a lost grant, which 
obviated the other adverse argument that a railroad having no 
power to grant its right-of-way voluntarily, no grant could be 
presumed. On this basis the court sustained a title by adverse 
possession. 

This case makes a clear point which has caused some diffi- 
culty. Judge O'Rear emphasizes the necessity of distinguishing 
between those cases where the tolling of* a railroad's easement, 
by adverse holding or user of the subject of such easement is 
in question, and those in which the question is whether an ease- 
ment of passage over a portion of the railroad's right-of-way 
can be obtained by adverse user of such portion. 

On the one hand, the adverse holding or user would destroy 
the easement, while on the other, the adverse user, since the 
property could not have been voluntarily granted, could give 
rise to no prescriptive right. In accordance with this distinc- 
tion in Sapp v. Northern Cent. R. R. Co. 5 it was held that no 

Alabama: Alexander City Union Warehouse & Stor. Co. v. Central 
of Ga. R. R. (1913), reported in 62 South. 745. 

Arkansas: St. L. & S. F. R. R Co. v. Ruttan (1909), 90 Ark. 178. 

Texas: Tex. & P. R. R. Co. v. Maynard (Texas Civ. App.), 51 S. 
W. 255. 

Georgia: Ga. Ry. & Banking Co. v. Gardner, 113 Ga. 897. 

South Carolina: Railroad v. Beaudrot, 63 S. C. 266, 41 S. E. 299. 

Michigan: Matthews v. Lake Shore & M. S. R. R. Co., 110 Mich. 
170, 64 Am. St. Rep. 336. 

Mississippi: Paxton v. Y. & M. V. R. R. Co., 76 Miss. 536, 24 South. 
536; Wilmot v. Y. & M. V. R. R. Co., 76 Miss. 374, 24 South. 701. 

Kentucky: Maysville & B. S. R. R. Co. v. Holton, 100 Ky. 665; Pol- 
lock v. Maysville & B. S. R. R. Co., 44 S. W. 359. 

* 125 Ky. 336, 101 S. W. 317. 

• 51 Md. 115. See Blume v. Southern Ry., 85 S. C. 440. 
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easement of passage along a railroad track could be gained by 
prescription, since it would have been ultra vires the company 
to have granted such a right. 

In Canada, in Railway Co. v. Rousseau 6 an adverse title was 
upheld on the ground that the railroad might have disposed of 
parts of its right-of-way and therefore no good reason existed 
why such portion might not be presumed to have been granted. 
The opinion of Denman, C. J., in Bobbett v. Ry., 7 settling the 
English rule in accord therewith is cited and approved. 

In Tennessee, by implication, title by adverse possession can 
be obtained, but the conditions necessary thereto are such that 
acquisition by this means is extremely improbable. (Vide 
infra. ) 

In Chicago, Milwaukee & St. P. v. Hanken 8 the court inti- 
mates that title to a plot of land set aside for depot purposes, 
but never so used, might have been acquired by adverse posses- 
sion, if the necessary elements for an adverse holding had been 
present. 

The line of cases considered represents the great weight of 
authority. In Pennsylvania, however, after a series of decisions 
covering a period of uncertainty, in the case of Conwell v. 
Phila. & Redding R. R. Co., 9 decided in 1913, it was held that 
an adverse occupancy and user of a part of the right-of-way for 
twenty-one years did not ripen into title, although the possession 
was adverse. The court approved the following statement from 
Delaware, L. & W. R. Co. v. Tobyhana Co. : 10 "A right-of- 
way of a railroad company, whatever its established width, as 
soon as acquired is impressed with a public use; it constitutes a 
public highway. The railroad company holds it in trust for the 
people of the commonwealth." 

Pennsylvania apparently stands alone in this position where 
the matter has been left for judicial decision. In quite a num- 
ber of the States, however, the legislatures have taken the matter 
into their own hands. In Vermont, § 4327 of the codification 
of 1906 provides that no adverse occupancy can confer title 

' 17 Ont. Apps. 483. ' L. R. 9 Q B. D. 424. 

* 140 Iowa 372, 118 N. W. 527. " 241 Pa. 172. 

10 232 Pa. 76. 
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against a railroad if the latter records its holding. The consti- 
tutionality of this law was drawn in question in Drouin v. B. & 
M. R. R., 11 under the contention that it granted special priv- 
ileges to private corporations, but the court dismissed this con- 
tention with brief consideration, on the ground of the inherent 
public nature of railroads. A law of a similar character is in 
force at the present time in New Hampshire. 12 

In Massachusetts a statute providing that no length of pos- 
session or occupancy of land belonging to a railroad of an owner 
or occupier of adoining land shall create in him a right to such 
land (Pub. Stat., c. 112, § 215) has been construed in Hall v. 
B. & M. R. R. 13 and in Amee v. Boston & A. R. Co. 14 as not 
designed to cover the tolling of an easement longitudinal with 
the track. In both cases the adverse occupant was the owner 
of the fee over which the right-of-way ran. 

This construction is based on rather metaphysical distinctions. 
It may be construed as a judicial trend away from the intent 
of the legislative flat. 15 

In R. R. v. Totman 16 the court held that the right-of-way of 
a railroad was included within the term "public use," as em- 
ployed in a statute of Missouri, and could not therefore be ad- 
versely held. The decision was put on the ground that railroads 
are in effect public highways, and the public interests involved 
in their construction and operation are larger than the private 
interests. 

In North Carolina the Revised Code, § 388, provides: "No 
railroad company, etc., * * * shall be barred of or pre- 
sumed to have conveyed any real estate, right-of-way, etc., 
* * * which may have been condemned, * * * by any 
statute of limitations or by occupation of the same by any per- 
son." Under this statute the Supreme Court of North Carolina 
held that the railroad did not lose title to its right-of-way, al- 

11 74 Vt. 343, 52 Atl. 957. u Pub. Stat, c. 157, 1900. 

" 211 Mass. 174. " 212 Mass 421, 99 N. E. 168. 

15 See Littlefield v. B. & A. R. R. Co., 146 Mass. 268, 15 N. E. 648; 
Fitchburg R. R. Co. v. Frost, 147 Mass. 118, 16 N. E. 773. 

™ 149 Mo. 657. This decision was followed in the later case of Powell 
V. R. R., 215 Mo. 339. 
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though it was shown that there had been uninterrupted posses- 
sion of a part thereof not occupied by the track for forty years 17 
The constitution of Nebraska provides : 

"Railroads heretofore constructed or that may hereafter be 
constructed in this state are hereby declared public highways 
and shall be free to all persons for the transportation of 
their persons and property thereon under such regulations 
as may be prescribed by law." 

In McLucas et al. v. St. Joseph & R. I. R. R. Co., 18 constru- 
ing this provision, the court held that the public has the same 
interest in the maintenance of a railroad as it has in any other 
highway, so that its title cannot be divested by adverse posses- 
sion. "The exercise of the right of eminent domain in the 
condemnation of land for right-of-way purposes by a railroad 
company is wholly inconsistent with any other theory than that 
the railroad is a public highway," said the court. As has already 
been noted a different construction has been placed upon a sim- 
ilar constitutional provision in West Virginia. 19 

At this point it seems pertinent to touch upon the leading cases 
in the United States courts in which this question has arisen. 

In California, Washington and Minnesota the courts had un- 
der consideration the right-of-way granted by the United States 
Government to the Southern and Northern Pacific Railroads. 
The California Supreme Court held that railroads were to be 
esteemed a species of public highway and no more to be sub- 
jected to prescription than any other public thoroughfare. 20 
The Washington and Minnesota courts arrived at an opposite 
conclusion, 21 but both were subsequently reversed in the United 
States Supreme Court 22 on the ground that the railroad took 
the property from the United States government under an im- 
plied condition to use it for the purpose for which it was granted, 
and no other; that it could not have aliened any part of it vol- 

" S. A. L. Ry. Co. v. Olive, 142 N. C. 257. 

M 67 Neb. P03. " Dulin v. Ohio River Co., infra. 

" So. Pacif. R. R. v. Hyatt, 132 Cal. 240, 54 L. R. A. 522. 
21 North. Pacif. v. Hasse (Washington); North. Pacif. v. Townsend 
(Minn.). 
* 197 U. S. 1; 190 U. S. 267. 
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untarily and therefore no inference of a grant on which pre- 
scriptive title might be used could be drawn. 

These cases settled for a time the status of rights-of-way 
granted by the United States government. Recently Congress 
passed an Act (Act of June 24, 1912, c. 181, 37 Stat. 138) which 
provides in effect that the property granted by the United States 
to railroads for rights-of-way shall be regarded as having been 
granted in fee, thus apparently admitting the application of the 
State rules as regards the acquisition of title thereto by adverse 
possession, in accordance with the holding of the Supreme Court 
of Washington in North Pacif. v. Ely. 23 

In Snow v. Union Pac. 24 the statute was invoked and the court 
held that it applied to cases then pending. This was reversed 
by the United States Supreme Court, however, October Term, 
1913, 25 on the ground that such an interpretation retrospective 
in effect would render the act unconstitutional. 

It should be stated that the California court in the case above 
referred to did not base its decision on the character of the 
grantor, a fact which forecasts its attitude toward cases arising 
under other conditions; a fortiori Washington and Minnesota 
courts will decide in favor of the adverse holding. 

Kansas, on facts similar to those which arose in California, 
Washington and Minnesota, followed the Supreme Court in its 
holding in North Pacif. v. Ely. 26 

An interesting case in this connection showing the consist- 
ency of the court is North Pacif. R. R. v. Concannon et ux. 27 
In the original grant from the United States government to the 
railroad, a strip 400 feet wide was conveyed for a right-of-way. 
After the Townsend and Ely cases Congress confirmed by stat- 
ute certain conveyances of parts of this right-of-way, and fur- 
ther provided that no conveyance should diminish the strip to 
less than 200 feet in width. Concannon set up an adverse title 
to a portion of the right-of-way outside the 200 foot zone, but 
within the original 400 foot zone. The court upheld his con- 
s' Supra. " 55 Colo. 175 (1913). 

a 231 U. S. 204. 

M Supra. See Mo. K. & T. R. R. Co. v. Watson, 74 Kan. 494, 87 Pac. 
687. 

" 75 Wash. 591, 135 Pac. 652. 
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tention on the ground that since this portion might now be con- 
veyed by voluntary grant, it might also be acquired by adverse 
possession. 

A survey of the authorities considered shows that in the 
great majority of jurisdictions where there is no statutory or 
constitutional provision on the subject, and where the right-of- 
way was not granted by the United States government, the 
courts support an adverse title to portions of the railroad right- 
of-way not in actual use. This would seem to suggest a correct 
line of demarcation. Where the railroad company is the grantee 
of public property through the medium of the Federal Govern- 
ment (prior to the act of 1912) or, analogously, by the State, 
for a right-of-way, such grant, whether it so provides expressly 
or not, must be taken to impliedly restrict the user of the prem- 
ises to the purposes of the grant and none other. In this con- 
nection 111. Cent. R. R. Co. v. Wakefield 28 is interesting. This 
case arose under an act of Congress granting the right-of-way 
and making a grant of land to certain States, among others Il- 
linois, in the aid of the construction of a railroad. Illinois then 
donated a part of the. land to the Illinois Central Railroad with 
its charter. The defendant claimed title to part of this strip 
by adverse possession, and the court upheld his contention, stat- 
ing that the land had been granted by the charter to the com- 
pany in fee, and not simply as a right-of-way and that the cases 
involving claims to the acquisition of adverse title to United 
States land grants for rights-of-way were inapplicable. This 
would seem to be a correct interpretation of the legislative in- 
tent, if any inference may be drawn from subsequent enact- 
ment. 29 

The sovereign may be considered to possess a revisionary in- 
terest in the property granted for a particular use. Since the 
railroad company could not voluntarily alienate any part of the 
property, it would be against public policy to allow a presump- 
tion of a grant or the ripening of an adverse title, thus sanc- 
tioning by indirection what is prohibited directly. This is the 
reasoning of the Supreme Court of the United States. Also, if 
it be considered that the State or Federal government retains a 

* 173 111. 564. " Vide U. S. Act, 1912, infra. 
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reversionary interest as suggested, by almost universal agree- 
ment no adverse holding could ripen into title. 

On the other hand, where the right-of-way is acquired by 
condemnation or by private grant, the only objections to be 
urged to the acquisition by adverse possession are considerations 
of policy. The great majority of courts which have had this 
question presented to them in this shape have decided that there 
are no potent reasons for exempting a railroad company from 
the operation of the statute of limitations. Its right-of-way, 
however much devoted to public use, remains private property. 
Its officials are not public officers in any true sense; its object is 
private gain. Streets and highways belong to and are created 
for the sole purpose of benefitting the public, and are not analo- 
gous to railroad rights-of-way. While there is apparently some 
force in the contention that a railroad might be crippled in its 
future operation to the detriment of the public if it could be 
deprived of property which from the fact of its condemnation 
must have been deemed necessary to the railroad's purposes; 
yet the consideration that if such need arose subsequent condem- 
nation proceedings could be resorted to would seem to meet this 
objection, as far as public interest is concerned, without at the 
same time encouraging laches on the part of the railroad. 

Coming now to the second division of the subject; as an al- 
most necessary consequence of the difference of opinion above 
set forth, considerable conflict exists on the question of what is 
sufficient to constitute adverse possession of a railroad's right- 
of-way. 

The conditions usually obtaining and on which the courts are 
asked to pass are these : An abutting owner cultivates, uses for 
pasturage purposes, and usually encloses up to within a few feet 
of the railroad track, including a part of the condemned strip, 
or builds thereon. There is no open oral assertion of adverse 
claim. After the lapse of years the railroad desires to use the 
portion of its originally condemned strip which has meanwhile 
been held by the abutting owner. 

On these premises the courts have based opposite decisions. 

In Texas such holding is adverse. 30 There the company was 



30 Tex. & Pacif. R. R. Co. v. Maynard, supra. 
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allowed to prove a custom of allowing abutting owners to oc- 
cupy and to harvest crops on part of the right-of-way, and not 
considering such holding adverse unless so notified. The court 
considered this of no importance. 31 

In Arkansas, in St. L. & S. F. R. R. Co. v. Ruttan 32 the fact 
of successive conveyances being made, each including the por- 
tion of the right-of-way in dispute and possession under such 
deeds, was regarded as sufficient to put the company on notice 
of the adverse character of the holding. 

In South Carolina, in Railway v. Beaudrot 33 it is held that 
enclosure of lands within the right-of-way under a claim of the 
exclusive right to their use and occupation and a refusal to re- 
move upon demand therefor, is enough evidence of claim in- 
compatabk with the railroad's easement to go to the jury. 34 

In contradistinction to these cases, in Tennessee, in the case 
of Va. & S. W. R. R. Co. v. Crow, 35 and in R. R. v. French, 36 
it is forcibly argued that occupation and cultivation is not ad- 
verse to the railroad company's easement and cannot deprive 
the company of its rights. These cases practically hold that 
no user is hostile until actual demand by the company and re- 
fusal thereon. 

Also in Washington, in Northern Counties, etc., Trust v. En- 
yard, 37 a similar doctrine is laid down, but this is limited in the 
succeeding case of Northern Pacif. v. Ely. 38 

In Kansas, in Union Pacif. R. R. Co. v. Kindred, 39 it is held 
that where the railroad has only an easement the proprietor of 
the soil retains the fee and right for every purpose not incom- 
patible with the rights of the railroad. So cultivation and en- 
closure of part of the right-of-way would not be regarded as 
adverse. (This is undoubtedly colored by the fact that the right- 
of-way was a United States grant.) 

31 So in Kentucky: Maysville & B. S. R. R. Co. v. Holton, supra. 
a " Supra. " Supra. 

34 In accord with these decisions are 111. Cent. R. R. Co. v. O'Con- 
nor, 154 111. 550; Matthews v. Lake Shore & Mich. Southern R. R. Co., 
supra. 

35 108 Tenn. 17, 64 S. W. 485. M 100 Tenn. 209, 43 S. W. 771. 
81 24 Wash 366, 64 Pac. 516. " Supra. 

3t 43 Kan. 134. 
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In Iowa, in Slocumb v. C. B. & Q. R. R. Co. 40 a railroad 
company was entitled to an easement thirty-five feet in width, 
but there was nothing of record to show such extent. Plain- 
tiff took this property by grant, subject "to the railroad's right- 
of-way over the same." It was held, under such circumstances, 
that the plaintiff's possession, though clothed with all the ordi- 
nary elements of adverseness, was to be regarded as permissive 
only and not such as to defeat the railroad's rights to the full 
thirty-five feet. This is acquiesced in in a later Iowa case. 

These two sets of decisions are not to be reconciled on prin- 
ciple. The former appear the more reasonable. Unless a court 
is prepared to hold that a railroad's title cannot be divested by 
adverse holding in any event, there seems no good reason for 
rendering the conditions precedent to acquisition more onerous 
than would be the case were ordinary right's involved. 

As a practical matter, a simple lease agreement with the abut- 
ting owner for a nominal consideration avoids the possibility of 
future difficulty without undue hardship on either party. 

Hollins U. Randolph, 
John St. Clair Brookes, Jr. 
Atlanta, Ga. 

* 57 Iowa 675. 



